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	Comments on R05014 - Draft of NAESB Base Contract for Sale and Purchase of Natural Gas
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Section 2.10.
“Contract Price”
Amending the definition of Contract Price to include “reimbursement to Seller for all production, severance, and other such taxes imposed on the Gas prior to delivery at the Delivery Point” is contrary to the historical intent of Section 6, TAXES, of the NAESB Contract.  Section 6 unequivocally provides that Taxes imposed prior to the Delivery Point are the responsibility of the Seller.  On many other proposed changes to the NAESB Contract, the team declined to make changes because the historical provisions in the Contract worked.  This is an example of a change that should not be made to the NAESB Base Contract as it is in conflict with the intentions stated in Section 6.
Further, FPL strongly believes that agreeing to the producers' proposed language will create a mindset that severance and other such production taxes will always be reimbursed by the Buyer which is not the case today.  We believe that provisions pertaining to severance taxes are better left to negotiation between the parties and, if agreed to, included in any Special Provisions attached to the Contract, or alternately, included on a deal-by-deal basis in any applicable Transaction Confirmation.

Section 2.23.
“Indebtedness Cross Default”
FPL as a matter of policy strongly objects to the inclusion of the phrase “or becoming capable at such time of being declared” as part of the definition of “Indebtedness Cross Default” and requests that such phrase be deleted from the definition.  We believe that neither party to a NAESB Base Contract should be able to terminate the Base Contract on the mere possibility that a creditor could accelerate a party’s obligation to repay indebtedness.  Instead, we would require that the indebtedness actually be accelerated before the right of termination would be triggered.  Otherwise, a situation could arise in which a technical default under a loan occurs because of a loan covenant violation that the creditor waives, i.e., the creditor does not accelerate the indebtedness, that nevertheless gives rise to the right of the NAESB counterparty to terminate the Base Contract.
Section 10.3.2.

“Triangular Setoff Option”
FPL believes subsection (v) should be deleted from Section 10.3.2 as it potentially makes the whole Section unenforceable by including the right of the Non-Defaulting Party to set off the Net Settlement Amount owed to the Defaulting Party against not only amounts owed by the Defaulting Party but also against amounts owed by Affiliates of the Defaulting Party.  This subsection (v) potentially converts what is otherwise a Triangular Setoff into a Quadrangular Setoff.
Section 15.11.


FPL requests that the following sentence be added to the end of Section 15.11: 

EACH PARTY HERETO EXPRESSLY WAIVES ANY RIGHT TO A TRIAL BY JURY IN ANY JUDICIAL ACTION OR PROCEEDING ARISING OUT OF OR RELATING TO THIS BASE CONTRACT AND/OR A TRANSACTION CONFIRMATION AND ACKNOWLEDGES THAT THIS WAIVER IS A MATERIAL INDUCEMENT TO THE OTHER PARTY’S ENTERING INTO THIS AGREEMENT.

FPL appreciates this opportunity to provide comments on the Draft NAESB Base Contract for Sale and Purchase of Natural Gas (R05014).  Should you have any questions concerning our comments, please contact the undersigned at (561) 691-7887.

Very truly yours, 

Michael A. Robison

Senior Attorney

